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Petitioner Felipe Neponuceno Gal van- Escobar ("Gl van”)
petitions the court for review of a final order of the Board of
| mm gration Appeals finding himrenovabl e as charged and denyi ng

his application for adjustnent of status. For the follow ng

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



reasons, we dismss the petition for review
|. FACTUAL AND PROCEDURAL BACKGROUND

Petitioner Galvan, a native and citizen of Mexico, becane a
permanent resident of the United States on Septenber 10, 1973.
In May 1997, he was convicted in El Paso, Texas, for the third-
degree felony offense driving while intoxicated (“DW”) and
received a three-year sentence. On February 18, 1999, while
still serving his sentence wwth the Texas Departnent of
Corrections in Huntsville, Texas, the Immgration and
Nat ural i zation Service (“INS’) served Galvan with a Notice to
Appear, charging himwth renovability pursuant to
8§ 237(a)(2) (A (iii) of the Immgration and Nationality Act
(“I'NA").1 8 US.C 8§ 1227(a)(2)(A)(iii). After a brief
i ndi vidual hearing on May 5, 1999, the Inmm gration Judge (“1J")
found Gal van renovabl e as charged, concluding that the DW
conviction constituted a “crinme of violence” under
§ 101(a)(43)(F) of the INA. 8 U.S.C. § 1101(a)(43)(F). The IJ
further held that Galvan was ineligible for cancellation of the
renoval order given the nature of the charges.

On Cctober 15, 1999, a three-nenber panel of the Board of
| mm gration Appeals (“BlIA”) affirnmed the 1J' s deci sion,

specifically relying on In re Puente-Salazar, 23 | & N Dec. 336,

1 Section 237(a)(2)(A)(iii) classifies any alien “who is
convicted of an aggravated felony at any tine after adm ssion” as
subj ect to deportation upon order of the Attorney General.
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Inter. Dec. 3412, 1999 W. 770709 (B.1.A. 1999), and Camacho-

Marroquin v. I.N S., 188 F. 3d 649 (5th Cr. 1999), which held

that a DW conviction constituted a renovable offense. The BIA
al so found that the conviction precluded Galvan from obtaining an
adj ust ment of status in conjunction with a waiver under 8§ 212(h)
of the INA.2 8 U S.C 8§ 1182(h). Galvan was renoved to Mexico
on Cctober 22, 1999, at which tine he was inforned by inmmgration
officials that his resident alien card would no | onger be valid

for entry into the United States.

Gal van returned to the United States on Septenber 10, 2002,
using his previously issued resident alien card to evade
detection at the border. After the INS detected his presence,

Gal van admtted in a sworn statenent that he was adequately

i nformed upon his deportation in 1999 that he could no | onger use
his resident alien card to reenter the United States. On
February 20, 2003, the INS issued a Notice to Appear, charging

Galvan with renovability pursuant to 8 237(a)(1)(A), 8 U S.C

8§ 1227(a)(1)(A), for fraudulently or wilfully m srepresenting a
material fact to procure entry under 8 212(a)(6)(C) (i) of the

INA. 8 U S C 8 1182(a)(6)(O(i). The IJ found Gal van renovabl e

2 Section 212(h) states, in relevant part, that “[n]o

wai ver shall be granted . . . in the case of an alien who has
previously been admtted to the United States as an alien
lawfully admtted for permanent residence if . . . the alien has
been convicted of an aggravated felony . . . .” 8 US.C

8§ 1182(h).
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and pretermtted his application for adjustnent of status under

§ 245, 8 U . S.C. § 1255, because the record did not establish that
he had an approved i medi ate rel ative visa available at the tine
the application was filed. On February 3, 2005, the Bl A affirned
the conclusions of the IJ and dism ssed the appeal. This court
subsequent|ly denied the petitioner’s notion for stay of
deportation pending review. Glvan then filed this tinely appeal

to challenge the BIA' s decision.?

[1. DI SCUSSI ON
A. St andard of Revi ew

We review the BIA's | egal conclusions de novo. Long V.
Gonzal es, 420 F.3d 516, 519 (5th Gr. 2005). This court wll,
however, defer to the BIA's interpretation of immgration
statutes unless there exist conpelling indications that the BIA s

interpretation is incorrect. Canpos-QGuardado v. I.N.S., 809 F. 2d

285, 289 (5th Gr. 1987) (citing Guevara Flores v. I.N. S., 786

F.2d 1242, 1250 n.8 (5th Gr. 1986)). |In reviewing the BIA s

factual findings, we determ ne whether they are supported by

3 @l van does not challenge the portions of the BIA s
deci sion denying his application of adjustnent of status under
8§ 245, 8 U.S.C. 8 1255, nor the BIA's denial of his waiver of the
application pursuant to 8§ 212(h), 8 U S.C. 8§ 1182(h). Indeed,
our jurisdiction does not extend to the review of denials of
certain forns of discretionary relief specified in the statute.
See 8 U S.C. 8 1252(a)(2)(B)(i) (precluding judicial review of
“any judgnent regarding the granting of relief under section
1182(h) . . . or 1255 of this title”); Manzano-Grcia V.
Gonzal es, 413 F.3d 462, 466 (5th Gr. 2005). W therefore limt
our review to Galvan’s coll ateral challenge of his prior renova
order.
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“substantial evidence” in the record. Li v. Gonzales, 420 F. 3d

500, 410 (5th Cr. 2005). W accept the factual findings of the
Bl A “unl ess the evidence is so conpelling that no reasonabl e fact

finder could fail to find otherwise.” Mkhael v. I.NS., 115

F.3d 2999, 304 (5th Cr. 1997).
b. Collateral Challenge of the Prior Renoval O der

Gal van contends that his prior renoval proceeding in 1999
was fundanentally unfair and violated his due process rights.
His collateral attack on the proceedings is primarily based upon

a change in the law fromthis court’s decision in United States

v. Chapa-Garza, 243 F.3d 921 (5th G r. 2001) issued after he was

deported. Galvan maintains that the 1J's reliance on an
erroneous interpretation of the law tainted his prior renoval
proceedi ngs, rendering direct review of the 1J's order
effectively unavail able and causing himto suffer actual
prej udi ce.

Gal van’s challenge to his prior deportation order is
governed by 8 U S.C. 8 1326(d) and the Suprene Court’s deci sion

in United States v. Mendoza-Lopez, 481 U. S. 828 (1987). See,

e.qg., United States v. Lopez-Otiz, 313 F.3d 225, 228 (5th Gr.

2002); United States v. Benitez-Villafuerte, 186 F.3d 651, 658-59

(5th Gr. 1999). An alien who illegally reenters the United
States may not challenge the validity of his deportation order

unl ess he denonstrates: (1) exhaustion of adm nistrative



remedies; (2) that the deportation proceedi ngs deprived the alien
of the opportunity for judicial review, and (3) that the entry of
the order was fundanentally unfair. See 8 U S.C. § 1326(d). The

Suprene Court in Mendoza-Lopez held that due process requires

review of deportation orders, noting that “where the defects in
an adm nistrative proceeding foreclose judicial review of that
proceedi ng, an alternative neans of obtaining judicial review
must be made avail able before the adm nistrative order nay be
used to establish conclusively an elenent of a crimnal offense.”

Mendoza- Lopez, 481 U.S. at 838.

Because the governnent does not allege that Gal van has
failed to exhaust his admnistrative renedies, we proceed to
exam ne whet her the deportation proceedings unfairly deprived him
of nmeaningful judicial review Glvan's argunent, that the
substantive change in the law following the court’s holding in

Chapa- Garza made his deportation proceedi ngs fundanental ly unfair

in the first place, m sapprehends the protections of § 1326(d)

and Mendoza-lLopez. Fundanental fairness is unquestionably a

“question of procedure.” United States v. Lopez-Otiz, 313 F. 3d

225, 230 (5th CGr. 2002). Renoval hearings, being civil in
nature, accord | ess stringent procedural protections to aliens
than those available to a crimnal defendant. [|d. The Suprene
Court nmerely requires an alien facing deportation proceedings to

be provided with (1) notice of the charges against him (2) a



hearing before an executive or admnistrative tribunal, and (3) a
fair opportunity to be heard. 1d. Glvan's challenge relies

sol ely upon a change in the | aw subsequent to his renoval

proceedi ngs, which by all accounts in the record were fairly
conducted under the state of the law at the tinme. Therefore, we
find no reason to retroactively apply the new interpretation of

the statutory | anguage announced in Chapa-Grza to Galvan's prior

deportation order.* See Hernandez-Rodriquez v. Pasquarell, 118

F.3d 1034, 1042 (5th Cr. 1997) (finding that retroactive
application “inplicates concerns not present when the change
occurs while the decision is pending before the initial tribunal

or on direct appeal”); Reynoldsville Casket v. Hyde, 514 U. S

749, 758 (1995) (“New | egal principles, even when applied
retroactively, do not apply to cases already cl osed.”)
As Gal van argues and the governnent readily concedes, in

Chapa- Garza, the court overruled its earlier decision in Camacho-

Marroquin v. I.NS., 188 F.3d 649 (5th Cr. 1999), w thdrawn, 222

F.3d 1040 (5th Cr. 2000), which held that felony DW was a

4 W also note that both the public and the BI A share a
particularly strong policy interest in the finality of
imm gration proceedings. See |I.N. S v. Abudu, 485 U S. 94, 107
(1988) (“There is a strong public interest in bringing litigation
to a close as pronptly as is consistent with the interest in
giving the adversaries a fair opportunity to devel op and present
their respective cases.”). Qur review of the record in the
instant matter reveals no procedural defects at any stage of the
proceedi ngs that would conpel disturbing the finality of Galvan’s
prior deportation order in light of the countervailing policy
interests at stake.
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“crime of violence” for purposes of deportation. Wthout

question, the decision in Chapa-Garza prospectively binds the

decisions of 1Js and the BIA in future deportation hearings and

those currently pendi ng appeal. See Hernandez-Rodriguez, 118

F.3d at 1042. The subsequent change in the | aw under Chapa-Garza

does not, however, cure Galvan’s know ng m srepresentation to the
immgration officials to procure reentry by using his invalidated

resi dent alien card. Cf. Wtter v. I.NS., 113 F. 3d 549, 553

(5th Gr. 1997) (refusing to give “retroactive effect to an

annul nent procured after entry to the United States to sanction a
W llful msrepresentation nmade at the tinme of application for the
visa”).

Galvan’s first renoval order becane final on Cctober 15,
1999, when the BI A dism ssed his appeal and found hi mrenovabl e
as an aggravated felon. The final renoval order was executed on
or about October 22, 1999, when Gal van was renoved to Mexi co.
Once renoved fromthe country, Galvan’'s case was effectively

finished. See Stone v. I.N.S., 514 U S. 386, 398 (1995)

(“Deportation orders are self-executing orders, not dependent

upon judicial enforcenent.”); Navarro-Mranda v. Ashcroft, 330

F.3d 672, 675 (5th Gr. 2003) (holding that renoval proceedings
are “conpleted and final” after a person is actually deported
pursuant to a renoval order). |In this case, the record anply

denonstrates that the IJ and BIA fairly applied the law as it was



constituted at the tinme of Galvan’s renoval proceedings. See

Al varenga- Vil l al obos v. Ashcroft, 271 F.3d 1169, 1173 (9th Cr

2001) (declining to retroactively invalidate a prior order of
deportation based on a new rul e announced in a subsequent case).
Finally, we find Galvan’s attenpt to distinguish Navarro-
M randa based upon its different procedural posture to be
unpersuasive. The two cases share a nearly identical factual
predi cate, each concerning retroactive relief froma previously
val id renoval order based on the intervening change in the | aw

under Chapa-Garza. |In denying the petitioner’s effort to revisit

his already executed deportation order, the court in Navarro-
M randa reasoned that “at the tine Navarro' s final order of
renoval was issued, his DW conviction was considered to be an

aggravated felony.” Navarro-Mranda, 330 F.3d at 674-75.

Mor eover, the court found its decision to be consistent with the
“wel | -established principle that “a final civil judgnent entered
under a given rule of |law may w thstand subsequent judi ci al

change in that rule.”” Id. at 676 (citing Teague v. Lane, 489

U S 288, 308 (1989)). Although Galvan is technically correct

t hat Navarro- M randa focused on the BIA' s denial of a nbtion to

reopen, while the instant matter involves a collateral attack on
the renoval order, the distinction is one w thout substance. The

principles of finality articulated in Navarro-Mranda apply with

equal force in Galvan’s case. Thus, the court’s holding in



Navarro-M randa controls our disposition of this case.

I11. CONCLUSI ON
For the foregoing reasons, we find no nerit in petitioner
Galvan’s collateral challenge to his prior deportation order and

we DISM SS his petition for review
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